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)

RESPONDENT

ORDER DENYI NG CROSS MOTI ONS FOR ACCELERATED DECI SI ON

The Conplaint in this proceeding, i ssued March 10, 1999, under
Section 113(d)(1) of the dean Ar Act (“CAA"), 42 U S C 8§
7413(d) (1), alleged, inter alia, that on Septenber 17, 1997,
Respondent, Bruce M Folkins, a natural person residing in
Col unmbia, Maryland, sold, to a Federal Bureau of Investigation
(FBI') undercover agent (UCA) two thirty-pound cani sters of CFC 12,
al so known as “R-12", for use as a refrigerant for $900. The sale
was arranged in response to a newspaper advertisenent which
indicated that R-12 refrigerant, used for auto a/c &refrigeration,
was available in a 30-pound jug at an identified tel ephone nunber,

whi ch was al | egedl y answer ed by Respondent, Bruce M Fol kins.¥ The

¥ Al though the menorandum of the interview with M. Folkins

by federal investigators conducted on Septenber 17, 1997 (C s Pxh
3), quotes Fol kins as stating that he placed the ad in the “Penney
(conti nued. ..)
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sale was allegedly in violation of CAA 8 608 and 40 C.F.R 8§
82.154(m), because the UCA was not certified to purchase CFC 12.
M. Fol kins was all egedly aware of the fact that the CFC-12 was to
be used as a refrigerant, that the UCA was not certified to
purchase CFC-12 and also of the alleged fact that the person to
whom the UCA intended to resell the CFC-12 was not certified to
purchase CFC- 12.

Count 1 of the conplaint, paragraphs 1 through 19, alleged
that the sale of CFC-12 to the UCA by Respondent recited above
violated CAA 8§ 608 and 40 C.F. R § 82.154(nm). Count |1, paragraphs
1 through 19 and 20 through 23, alleged that Respondent did not
retain any invoices indicating the nane of the purchaser, the date
of the sale, and the quantity purchased for any of the sales of
CFC-12. This was alleged to be a violation of CAA 8 608 and of 40
C.F.R 8 82.166(a). For these alleged violations, it was proposed
to assess Respondent a penalty of $15, 180.

Respondent, by counsel, filed an answer admtting, in
paragraph 1, the avernents of paragraphs 1 through 7 of the
conplaint, which allege, inter alia, the jurisdictional basis of

the conplaint, that Respondent is a natural person and which quote

¥ (...continued)
Saver” in May or earlier of that year, the copy of the ad in the
record is apparently fromthe Washi ngton Post and is undated (C s
Pxh 9). The transcript of the initial tel ephone conversation with
Fol ki ns on Septenber 16, 1997, quotes the UCA as stating that “a
buddy of his gave it [the ad] to hinf and that he guessed the ad
was run in June (Exh 1 to Cs Mtion for Accel erated Deci sion).
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the provisions of 40 CF.R 8 82.154(m; neither admtting nor
denyi ng, in paragraph 2, the avernents of paragraphs 8 through 23
of the conplaint, which include the factual allegations recited
above, upon the ground that the answers may tend to incrimnate
him and, denying, in paragraph 3, for lack of information
sufficient to forma belief, the avernents of paragraphs 24 through
30 of the conplaint, which relate to the proposed penalty.
Respondent requested a heari ng.

By a letter-order, dated Septenber 9, 1999, the parties,
failing settlenment, were directed to exchange specified prehearing
informati on on or before Cctober 29, 1999. On Septenber 8, 1999,
Compl ainant filed a Motion to Strike Paragraph 2 of the Answer to
the Conpl aint and To Require Respondent to file an Anended Answer
(“Motion to Strike”). Conpl ai nant argued that the Respondent’s
bl anket assertion of the privil ege against self-incrimnation with
respect to all allegations raised in paragraphs 8 through 23 of the
conplaint rendered Respondent’s answer “fatally inadequate”,
because it failed to conply with Rule 22.15(b) of the Consolidated

Rul es of Practice,? which requires that an answer clearly and

2 The Consolidated Rules of Practice were revised, 64 Fed.

Reg. 40137, 40176 (July 23, 1999), effective August 23, 1999
Al though this proceeding was comrenced under the prior rules,
proceedi ngs commenced before August 23, 1999, becane subject to
the revision on August 23, 1999, unless to do so would result in
substantial injustice. 64 Fed. Reg. 40138. No substantial change
was made to Rul e 22.15(b), Contents of the answer, as the rule as
revised requires that an answer contain, inter alia, a statenent of
(continued. ..)
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directly admt, deny or explain each factual allegation in the
conplaint of which respondent has any know edge. Conpl ai nant
nmoved for an order striking paragraph 2 of the answer and that
Respondent be ordered to file within 30 days of the Oder an
answer, conplying with Rul e 22. 15(b) (Mdtion at 2). Respondent did
not respond to the notion.

Conpl ai nant filed its Preheari ng Exchange on Qct ober 25, 1999,
i n advance of the Cctober 29, 1999, date specified by the letter-
order of Septenber 9, 1999. By a letter, dated Novenber 1, 1999,
Respondent submitted his Initial Prehearing Exchange and an Anrended
Answer to the Admnistrative Conplaint. Al t hough the anended
answer was not acconpanied by a notion seeking |eave to file such
a docunent, the anended answer appeared to be the relief
Conpl ai nant was seeking in its notion to strike, and by an order,
dated Novenber 9, 1999, the ALJ accepted the anended answer as a
conplete response to the notion to strike and as an answer
conplying with Rule 22.15(e).

Paragraph 7 of the conplaint is a verbatimrecitation of the
provisions of 40 CF. R 8§ 82.154(m; paragraph 8 alleges that on
Septenber 16, 1997, the UCA called the nunber specified in the

ment i oned newspaper advertisenent for the sale of R-12 and that the

2 (...continued)
the facts which respondent disputes, while the prior rule in this
respect required a statenent of the facts respondent intends to
pl ace at issue.



S

person who answered the telephone identified hinself as Bruce
Fol ki ns; paragraphs 9 and 10 allege that during the referenced
t el ephone call, the UCA i nfornmed Fol kins that the UCA did not have
a certification to purchase CFC-12 and that the person to whomthe
UCA intended to resell the CFCG-12 also was not certified to
purchase CFC-12; paragraph 11 alleges that during the referenced
tel ephone call the UCA infornmed Folkins that the CFC 12 the UCA
i ntended to purchase woul d be used as a refrigerant; and paragraph
12 alleges that on Septenber 17, 1977, the UCA purchased from
Fol kins two thirty-pound canisters of CFC 12 for $900. 00.

Par agraphs 13 through 18 of the conplaint concern adm ssions
al | egedl y made by Fol ki ns when i ntervi ewed by federal investigators
on Septenber 17, 1997, subsequent to the sale. In paragraph 14,
Folkins is alleged to have acknow edged that he was aware of EPA
regul ati ons concerning the sal e and use of CFC-12; in paragraph 15,
Folkins is alleged to have stated that he sold CFC-12 to the UCA
knowi ng that the UCA was not certified to purchase CFC-12; in
paragraph 16, Folkins is alleged to have stated that he sold CFC 12
on at least three, but fewer than ten, occasions other than the
sale to the UCA on Septenber 17, 1997; in paragraph 17, Folkins is
al l eged to have stated that he did not ask any of his custoners for
proof of certification [to purchase or wuse CFC12]; and in
paragraph 18, Folkins is alleged to have stated that he did not

mai ntain records of any of his sales of CFC 12.
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In its amended answer, Respondent denied [the applicability]
of paragraph 7 (40 C.F.R 8 82.154(m) upon the ground that the
cited section only applies to the sale of refrigerants to
uncertified persons as they relate to the service, maintenance,
repair and disposal of appliances; Respondent admtted the
all egations of paragraphs 8 and 9 of the conplaint, Respondent
deni ed the allegations of paragraph 10 of the conpl aint asserting
that no such conversation ever took place; Respondent denied the
al l egations of paragraph 11, asserting that there was never a
di scussion of the intended use; and Respondent admtted the
al | egations of paragraphs 12 through 18 of the conpl aint.

On Novenber 9, 1999, the day the ALJ issued an Order accepting
Respondent’ s answer as a conpl ete response to Conpl ainant’s noti on
to strike, Conplainant filed a Mtion for Accel erated Decision
asserting that it had established a prina facie case that CFC-12 i s
a reqgulated refrigerant, that Respondent sold CFC-12 to an
under cover FBI agent who was not certified to purchase CFC 12, that
Respondent did not retain an invoice of the sale to the FBlI agent
and invoices for at |east three additional sales of CFC 12, and
that Conplainant was entitled to a penalty anmount of $15, 180.
Al t hough Conpl ai nant acknow edged that it had recei ved Respondent’s
anended answer to the conplaint, its notion for accelerated

deci sion was based in part on the prem se Respondent had never
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filed a reply to the notion to strike.¥ Conplainant cited Rule
CFR 8§ 22.19(g)¥ of the Rules of Practice and requested that an
adverse inference be drawn agai nst Respondent for his failure to
answer the allegations in paragraphs 8 through 23 of the
conpl ai nt. Al ternatively, Conplainant argued that Respondent’s
attenpt to assert his right against self-incrimnation against
these allegations was in effect an adm ssion of the allegations.

On Novenber 24, 1999, Respondent filed an Opposition to
Conpl ainant’s Modtion for Accelerated Decision and a Mtion For
Accel erated Decision and/or to Dismss (Menorandunm). Respondent
asserts that he is a trained appliance repairman and that he
| egal ly cane i nto possession of 30-pound canisters of CFC 12, al so
known as “R-12". (Menorandumat 1). Know ng that the value of the
canisters had increased wth the passage of the Cean Ar Act,
Respondent states that he sought to legally convert this asset to
cash. Prior to attenpting any sal es of the canisters, he all egedly

sought to inform hinself of the requirenents of the CAA in two

8 Al though Conpl ai nant i s correct that the anmended answer was
not acconpani ed by an appropriate notion, Conplainant is not in a
position to conplain of this om ssion because the filing of an
amended answer was the very relief requested in its notion to
strike. In any event, the matter has been settled by the ALJ' s
order accepting the anended answer.

¥ Rule 22.19(g), “Failure to Exchange I nfornation,” provides
“Iwhere a party fails to provide information wwthinits control as
required pursuant to this section, the Presiding Oficer may, in
his discretion: (1) Infer that the informati on woul d be adverse to
the party failing to provide it . . ..~
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ways: firstly, by visiting a local retailer, BJ' s Wol esal e C ub,
who held itself out as a legitimate nmarketer of the product; and
secondly, by checking the entire text of the applicabl e regul ation,
specifically, Subpart F-Recycling and Em ssions Reduction - 40
C.F.R Part 82-Protection O Stratospheric QOzone.

Prom nently on display at BJ's Wwolesale Cub was a sign
r eadi ng:

It is a violation of Federal Law to sell canisters of

Class | or Class Il refrigerant of | ess than 20 pounds of

such refrigerant to anyone who is not properly trained

and certified to operate approved refrigerant recycling

equi pnent . ¥

Respondent says that this sign accurately sets forth the
| anguage of 40 CF. R 8§ 82.42(c). It should be noted that § 82.42
is in Subpart B-Servicing of Motor Vehicle Air Conditioners-of Part
82 and that 8§ 82.42(c) provides that any person who conducts any
retail sales of a class | or class Il substance that is suitable
for use as a refrigerant in a notor vehicle air conditioner, and
which is in a container of | ess than 20 pounds of refrigerant, nust
prom nently display the nmentioned sign. It should also be noted
that the prohibition on the sale or distribution of any class | or
class Il substance suitable for use as a refrigerant on notor

vehicle air conditioning systens, other than a person perform ng

service for consideration on notor vehicle air conditioning systens

5 Enphasi s added. The version of the sign in the regulation,
40 CF.R 8§ 82.42(c), uses the word “containers” rather than
cani sters.
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in conpliance with this section [CAA 8§ 609], is limted to
containers of less than 20 pounds of such refrigerant by CAA §
609(e), 42 U S.C. § 7671h(e).

Addi tionally, Respondent quotes the |anguage of 40 C.F. R 88§
82.150(a) and (b), which are in Subpart F-Recycling and Em ssions
Reduction, and which provide:

§ 82.150 Purpose and scope

(a) The purpose of this subpart is to reduce the

em ssions of class 1 and class Il refrigerants to

the |lowest achievable level during the service,

mai nt enance, repair, and di sposal of appliances in

accordance with section 608 of the Cean Air Act.

(b) This subpart applies to any person servicing,

mai ntai ning, or repairing appliances, except for

nmotor vehicle air conditioners. This subpart also

applies to persons disposing of appliances,

including notor vehicle air conditioners. In

addition, this subpart applies to refrigerant

reclai mers, appliance owners, and nmanufacturers of

appl i ances and recycling and recovery equi pnent
Respondent argues that no violation of the CAA occurred, because
the CFC-12 that he sold to the UCA was suitable for use as a
refrigerant in a notor vehicle air conditioner and was in a
container larger than 20 pounds.® Respondent asserts that the
transcript of the conversation with the UCA reveals that the

i ntended use was for notor vehicle air conditioning. Reading the

8  Menorandum at 3. The Menorandum of the Interview with
Fol ki ns conducted by federal investigators on Septenber 17, 1997
(Exh 3 to Cs Mdition) quotes Folkins as stating, based on the sign
at BJ's Wolesale Cub, that he wunderstood that proof of
certification was only required if the containers were | ess than 20
pounds.
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docunentation and transcripts in the light nost favorable to
Conpl ai nant, Respondent says that the evidence fails to show that
he took any action, or made any statenent, which was not all owabl e
by the CAA. Therefore, Respondent argues that he is entitled to
judgnment in his favor as a matter of law and to dism ssal of the
conpl ai nt.

On Novenber 30, 1999, Conplainant filed a Sur Reply to
Respondent’ s Opposition to Conplainant’s Mtion for Accel erated
Deci sion and Reply to Respondent’s Motion for Accel erated Deci sion
and/or to Dismss (“Reply”). Conpl ai nant points out that the
parties agree that there is no genuine issue of material fact and
that an accelerated decision is appropriate (Reply at 2).
Conpl ai nant enphasi zes that Respondent has adm tted paragraphs 1
through 6, 8 and 9, 12 through 18 and 22 of the conplaint.
Regar di ng Respondent’ s asserti ons of how he canme i nto possessi on of
CFC- 12, of the sign he observed during a visit to “BJ’ s Wol esal e
Cub” and of his efforts to famliarize hinself wth the
regul ati ons, Conpl ai nant points out that these assertions are not
supported by docunentation or affidavits. (Reply at 4). Mbreover
Conpl ai nant says that these representations fail to refute or rebut
any of the docunentary evidence and certified statenments presented
by Conplainant in its notion for accel erated decision or the facts
all eged in those paragraphs of the conplaint which Respondent has

adm tted.
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| f taken at face value, Conplainant says that Respondent’s
representati ons m ght support what it characterizes as a “strawran
argunent”, nanely, that Respondent did not violate 40 CF.R 8§
82.42, which is in Subpart B of Part 82. Conpl ai nant poi nts out
t hat Respondent was not and could not be charged wth a violation
of Subpart B, because that section only applies [to CFC12] in
containers of less than 20 pounds (Reply at 5). Conpl ai nant
enphasi zes t hat Respondent was charged with a viol ati on of Subpart
F, which applies to all sizes of containers of CFC 12, and argues
t hat Respondent failed to present any evidence to contradict its

evi dence that Subpart F controls this proceedi ng.

DI SCUSSI ON
The regul ati on whi ch Respondent is charged with violating, 40
CFR 8 152(m, provides in pertinent part that “(e)ffective
Novenber 14, 1994, no person may sell or distribute, or offer for
sale or distribution, any class | or class Il substance for use as

a refrigerant to any person unless:....” ¥ Consistent with this

7 Section 82.32(f), which is in Subpart B applicable to
servicing of notor vehicle air conditioners, provides: (f)
Refri gerant nmeans any class | or class Il substance used in a notor
vehicle air conditioner. Class | and class Il substances are
listed in part 82, subpart A, appendix A Effective Novenber 15,
1985, refrigerant shall also include any substitute substance.
Section 82.3 provides that class | refers to controll ed substances
listed in appendix A to this subpart and that class Il refers to
controlled substances listed in appendix B to this subpart.
Consistently with CAA §8 602, the nentioned appendices nerely |ist

(continued. ..)
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provi sion, paragraph 11 of the conplaint alleges that during the
Sept enber 16, 1997 call, the UCA advi sed Respondent that the CFC 12
he intended to purchase woul d be used as a refrigerant. Paragraph
5 of Respondent’s anmended answer denies this allegation, asserting
that there was never a discussion of intended use. The transcript
of the tel ephone conversation between the UCA and Fol ki ns supports
this assertion as there is no indication that intended use was
mentioned (Exh 1 to Cs Mtion). The regulation which Respondent
is charged with violating (40 CF. R 8 82.154(m) clearly provides
that the class |I or class Il substances which are the subject of
the prohibition nust be “for use as a refrigerant” and evidence
that the CFC-12 sold by M. Fol kins was to be used as a refrigerant
is an essential elenent of Conplainant’s case.® \While Conpl ai nant
apparently regards it as self-evident that the CFC-12 was to be
used as a refrigerant, the regulation as witten does not support
the premse that refrigeration is the only use of CFC 12.

Conmpl ai nant has, therefore, failed to establish a prinma facie case

7 (...continued)
class | and class ||l substances and i soners thereof and do not |i st
uses such as refrigeration.

& The preanble to the regulation, 58 Fed. Reg. 28664,
i ndi cates that uses of class | and class Il substances, in addition
to air conditioning and refrigeration, include solvents, foam
bl owi ng, and fire control
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and under established principles, the conplaint is subject to
di sm ssal . ¥

It is recognized that m ght be argued that the advertisenent
for “R- 12 Refrigerant” and the UCA's reference to R 12 refrigerants
at the opening of his conversation with M. Folkinsl? together
with the fact that refrigeration is the nost |ikely and the nost
common use of R 12 are sufficient to justify an inference that the
i ntended use of the R 12 sold by Folkins was refrigeration. The
rule is, however, that wupon summary judgnent all reasonable
inferences from the facts nust be drawn in the manner nost
favorable to the nonnovant, Respondent at this juncture. See

e.g., Inre Peter C Varrasso, 37 F.3d 760 (1st Cr. 1994) and |l gor

Azrielli et al. v. Cohen Law Offices et al., 21 F.3d 512 (2" Cir.

1994). Under these circunstances, the conplaint would be di sm ssed
on Respondent’s notion except that Conplainant is entitled to
specific notice of the deficiency inits proof and it is not clear
that Conplainant realizes its peril. Rule 22.20(a) (supra note 9)

clearly authorizes the ALJ to require the subm ssion of additional

= Rule 22.20(a) provides in pertinent part that: The
Presiding Oficer, upon notion of respondent, may at any tine
di sm ss a proceeding w thout further hearing or upon such |imted
additional evidence as he requires, on the basis of failure to
establish a prima facie case or other grounds which show no right
torelief on the part of the conplainant.

1 The transcript of the tel ephone conversati on between the
UCA and Fol ki ns indicates that the UCA opened the conversation by
stating: “lI’mcalling about an ad I saw in the paper about sone R-
12 refrigerants you had.”
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evidence in ruling on notions for accel erated deci sion. ©Moreover,
the rule is that as to an i ssue upon which plaintiff has the burden
of proof at trial, plaintiff, in order to avoid summary judgment,
must conme forth wth evidence of a genuine issue that would be

sufficient to find for plaintiff on that issue at trial. Azriell

supra.

It is also recognized that Respondent’s assertion that the
i ntended use of the CFC-12 was for notor vehicle air conditioning
m ght be regarded as an admi ssion that the intended use was as a
refrigerant. Any such adm ssion woul d, however, be Ilimted to use
as a refrigerant in MACs and, although 8 82.32(a) defines
refrigerant as any class | or class Il substance used as a
refrigerant in a WAC and 8§ 82.150(a) refers to class | and cl ass
Il refrigerants [used in appliances], there is no evidence in the
record that CFC-12 is also used in appliances. In this regard,
t he purpose of subpart F, which Respondent is accused of violating,
is to reduce em ssions of class | and class Il refrigerants to the
| owest achievable levels during service, repair or disposal of
appliances (ante at 9-10). Wiile there is no definition of
refrigerant in subpart F conparable to that in subpart B for MVACs
(supra note 7), the definition of “appliance” in 8 601 of the Act

as in part “any device which contains and uses a class | or class
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|| substance as a refrigerant” ¥ jndicates that the definition
of refrigerant for appliance purposes was intended to be at | east
as extensive as the definition of refrigerant for MACs. Be that
as it may, it is incunbent on Conplainant to cone forth wth
evi dence adm ssible at trial that the UCA i nforned Fol ki ns that the
CFC- 12 he wi shed to purchase woul d be used as a refrigerant or that
it was understood that it would be so used. Conplainant wll be
given an opportunity to supply such evidence prior to a final
ruling on Respondent’s notion to dism ss.

Exam nation of the transcript of the conversation between the
UCA and Fol ki ns, the summary of the interview of Fol kins by federal
i nvestigators conducted on Septenber 17, 1977 (Exh 3 to Cs
nmotion), and the declarations of Wayne T. Cor peni ng, who purchased
the CFC-12 from Folkins and Janes W Brown |1, an EPA
investigator, and one of the agents who interviewed Folkins
subsequent to the sale, do not support Respondent’s assertion that
t he i ntended use of the CFC-12 was notor vehicle air conditioning.
| nstead, these docunents, as indicated previously, show that
i ntended use was not di scussed.

Respondent is accused of violating 8§ 82.154(n) by the sale of

a class | or class Il substance for use as a refrigerant to a

1/ CAA 8 601(1) provides: The term “appliance” neans any
devi ce which contains or uses a class | or class Il substance as a
refrigerant and which i s used for househol d or conmerci al purposes,
including any air conditioner, refrigerator, chiller, or freezer.
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pur chaser who was not certified. Section 82.154(m is in subpart F-
Recycling and Em ssion Reduction and is not applicable to notor
vehicle air conditioners except in the case of disposal (8§
82.150(b), ante at 9-10). Conpl ai nant concedes t hat Respondent was
not and could not be charged with a violation of Part 82, Subpart
B applicable to the servicing of notor vehicle air conditioners
because the prohibitions in that subpart (8 82.34(b)), are, in
accordance with the statute, only applicable to class | or class |

substances suitable for use as a refrigerant in notor vehicle air
conditioners and which are in containers of |ess than 20 pounds.
Conpl ai nant nmai ntains that the section Respondent is accused of
violating, 8 82.154(n), is applicable to all sizes of containers of
any class | or class Il substances and, in effect, that whether the
CFC- 12 sold by Folkins was intended for use in notor vehicle air
conditioners is not relevant. An inmediate problem with this
contention is that 8 82.154(m is in subpart F which by the express
| anguage of 8§ 82.150(b) is not applicable to notor vehicle air
condi tioners except for disposal. Moreover, the asserted extension
of the restriction on the sale of any class | or class Il substance
to any size of container, in effect overriding the |less than 20-
pound container limtation applicable to MVACs contained in CAA §

609(e) and 40 C.F.R 8§ 82.34(b), appears only in the preanble.

12/ The Agency relies on the followi ng |anguage from the
preanbl e: Based on comments supporting a sales restriction, The
(conti nued. ..)
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Apropos the foregoing, it is noted that the Agency opi ned t hat
nmotor vehicle air conditioners are included within the scope of the
term“appliance.” 58 Fed. Reg. 28660, 28664. |If thisis so, it is
curious that Congress chose to deal with appliances and MVACs in
separate sections of the Act, 8§ 608 being concerned wth the
service, repair, or disposal of appliances and industrial process
refrigeration and 8 609 being concerned with servicing MACs.
Consi dering notor vehicle air conditioners as appliances within the
statutory definition (supra note 11), requires including notor
vehicle air conditioners within the scope of the term “any air
conditioner” and ignoring the limting |anguage for “household or
commerci al purposes”. Wiile there is no definition of notor
vehicle air conditioner in the Act, that termis defined in 8

82.32(d) of the regul ati on as neani ng “nechani cal vapor conpression

120 (...continued)

Agency believes restricting sales of refrigerant to only certified
technicians is necessary to ensure that all technicians are
properly trained and in conpliance with this regul ation.

In order to ensure that only qualified individuals handle
refrigerant, the Agency is establishing a sales restriction on
refrigerant until (sic) simlar to that required under section 609.
The Act made it unlawful, effective Novenmber 15, 1992, for any
person to sell or distribute, or offer for sale or distribution,
any class | or class Il substance suitable for use as a refrigerant
in a notor vehicle air conditioning system and that is in a
container with less than 20 pounds of refrigerant except to
certified technicians. EPA has reviewed the success of this sales
restriction and believes that the dangers associated with the

rel ease of CFCs and HFCs into the atnosphere warrants (sic)
extending the sales restriction to all containers (regardl ess of
size) of any class | or class Il refrigerant. Restricting the sale

of refrigerants will ensure conpliance wwth the regul ations and aid
in enforcenment. 58 Fed. Reg. 28660, 28697 (May 14, 1993).
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refrigeration equipnent used to cool the driver’s or passenger
conpartnent of any notor vehicle.” It is clear that MVACs are not
used for househol d purposes and sone i dea of the scope of the term
“commerci al purposes” is provided by the definition of “comerci al
refrigeration” in 8 82.152 as neaning, “for the purposes of §
82.156(i) [repair of |eaks], the refrigeration appliances utilized
inthe retail and cold storage warehouse sectors.” Mtor vehicle
air conditioners can be fitted wwthin this concept, if at all, only
with great difficulty.

Chal I enges to the validity of the regul ati ons nust, of course,
be heard in another forumand the point of the foregoing is not to
question the validity of the regulations, but to enphasize that
maki ng substantive changes to regul ati ons, which on their face are
not applicable to MACs, by obscure notices in volum nous preanbl es
to the regulations is difficult to square with the requirenent of
fair notice. It is well settled that a penalty may not be inposed
for violation of a regulationif the regulation fails to give fair
notice of the conduct prohibited or required. See, e.g., Rollins

Environnmental Services, Inc. v. EPA 937 F.2d 649, 652 (D.C. CGr

1991); General Electric Conpany v. U S. EPA 53 F.3d 1324 (D.C

Cr. 1995); and CMW Chemical Services, Inc. et al., TSCA Appea

No. 93-1, 6 E.A.D. 1 (EAB, May 15, 1995).
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In view of the foregoing. Respondent wll be given an
opportunity to denonstrate that the i ntended use of the CFC-12 sold
to the UCA was notor vehicle air conditioning or, at a m ninmm
that there is a triable issue as to whether the intended use was
nmotor vehicle air conditioning. If Respondent is able to
denonstrate at the hearing that the i ntended use of the CFC- 12 sold
by Fol kins was MVACs or that it is highly unlikely that there is
any other use for CFC-12, | renain to be persuaded t hat Conpl ai nant
may exact a penalty for violation of a regulation which is

expressly inapplicable to MVACs except for disposal.

ORDER

1. The parties’ cross notions for accelerated decision are
deni ed.

2. Wthin 15 days of the date of this order Conpl ainant shal
submt evidence in the formof affidavits or otherw se that
the UCA i nformed Fol kins that the CFC- 12 he wi shed to purchase
was i ntended for use as a refrigerant, that it was understood
that it would be so used, or that the nature of CFC-12 i s such

that any use other than refrigeration is highly unlikely.
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Wthin 15 days of the date of this order, Respondent shal
submt evidence in the formof affidavits or otherw se that
the UCA and Fol ki ns understood that the CFC- 12 purchased by
the UCA was intended for use in MVACs or that any use other

t han MVACs was hi ghly unlikely.

Dated this 28th day of January 2000.

Original signed by undersigned

Spencer T. N ssen
Adm ni strative Law Judge



